
 

 

 
 
CA Supreme Court Blows Up Independent Contactor Definition:   
Worker Classification is not easy as ABC 
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The California Supreme Court recently decided an important decision on the issue of when a worker is 
properly classified as an independent contractor or employee for purposes of California wage or-
ders.  On April 30, 2018, the Court decided in Dynamex Operations West, Inc. v. Superior Court, that driv-
ers for a delivery service were employees “for purposes of California wage orders, which impose obliga-
tions relating to the minimum wages, maximum hours, and a limited number of very basic working con-
ditions (such as minimally required meal and rest breaks) of California employees.”  This was the first 
time the California Supreme Court had chimed in about independent contractor status in several dec-
ades.   
 
The Court held that when classifying workers for purposes of California wage orders, employers must 
start with the presumption that the worker is an employee and in order to classify a worker as an inde-
pendent contractor, the worker must pass a three-pronged “ABC test.”   Failing any prong means the 
worker is an employee.  Specifically, the Court said to be classified as an independent contractor the em-
ployer must show: “(A) that the worker is free from the control and direction of the hiring entity in con-
nection with the performance of the work, both under the contract for the performance of the work and 
in fact, (B) that the worker performs work that is outside the usual course of the hiring entity’s business, 
and (C) that the worker is customarily engaged in an independently established trade, occupation, or 
business.”  Unless all three factors can be met, “the worker should be considered an employee and the 
hiring business an employer under the suffer or permit to work standard in wage orders.” 
 
Clearly this test leans toward employee status.  Prongs B and C will likely be the most difficult factors to 
satisfy.  For purposes of example, if a retail store hires an outside plumber to repair a bathroom leak or 
hires an outside electrician to install a new electrical line, their services are not part of the store's usual 
course of business and the store would not reasonably be seen as having suffered or permitted the 
plumber or electrician to provide services to it as an employee.   In other words, the plumber and elec-
trician would likely be independent contractors.   
 
But when a clothing manufacturing company hires work-at-home seamstresses to make dresses from 
cloth and patterns supplied by the company, for later sale by the company, that person would likely be 
an employee.  Similarly, a bakery that hires cake decorators to work on a regular basis on its custom-
designed cakes, are also using employees.  In both examples, “the workers are part of the hiring entity's 
usual business operation and the hiring business can reasonably be viewed as having suffered or permit-
ted the workers to provide services as employees. In the latter settings, the workers' role within the hir-
ing entity's usual business operations is more like that of an employee than that of an independent con-
tractor.” 
 
Importantly, this new case is not a “universal” independent contractor test.  The Court even says it is 
possible for someone to be an independent contractor for purposes of one law, like workers’ compensa-
tion, but not another, like the wage orders.  Regardless, businesses need to be cautious when deciding 



 

 

whether to retain someone as an independent contractor rather than an employee, because the conse-
quences can be severe including liability for unpaid taxes and wages.  Ultimately though, the California 
Supreme Court is once again sending the message that deciding whether somehow is an independent 
contractor is much more involved, and complex, than simply signing an agreement.    
 
Entities that use, or intend to use, independent contractors, should evaluate these factors against the 
tasks completed by the workers to assist in compliance.  Seeking a professional opinion may also be ad-
visable, because application of the factors can be difficult, and because the ABC test arguably does not 
apply in all circumstances.     
 
Businesses transitioning workers to employee status, should be mindful that the workers will now be 
employees, entitled to all the employee rights afforded by California law.  This imposes new responsibili-
ties on entities like maintaining accurate time records, strict deadlines for payroll, properly paying over-
time (and double-time), adopting harassment and injury and illness prevention programs (IIPPs), and en-
suring that the requisite number of meal and rest breaks are authorized and permitted to be taken.  The 
entities will also need to make proper deductions for taxes.   Individuals involved in the transition will 
need to be prepared for a lot of the autonomy they previously experienced to be reduced, as em-
ployer/employee relationships are highly regulated by the state.   
 
    
Editor’s Note:  A business coalition, led by the California Chamber of Commerce, that included the UCAN 
Chambers, lobbied the legislature to introduce a bill that would provide for a two year “stay” of the 
court’s decision. However, the Speaker of the Assembly and the President proTem of the Senate, re-
sponding to pressure from organized labor, chose not to allow legislation to be introduced.  The business 
coalition will work to introduce legislation in December to allow for a stay but many employers and inde-
pendent contractors will already be impacted by the Supreme Court’s ruling in the Dynamex  case. 


